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EFILE from: Edward L DunkerlyEdward DunkerlyrtLuystor non ntrfrnc I111817.pdf

E-FILED )
01-18-2017,11:05

Scott G. Weber, Clerk
Clark County -

IN THE SUPERIOR COURT OF WASHINGTON FOR CLARK COUNTY

STATE OF WASHINGTON,

Plaintiff,

vs.

BRENT WARD LUYSTER,

Defendant

No.: 16-1-01503-4

SECOND AND RENEWED DEFENSE
MOTION TO STOP STATE INTERFERENCE
WITH DEFENSE INVESTIGATION IN THIS
CASE

"From this day forward, I no longer shall tinker with the machinery of death."
Supreme Court Justice Harry A. Blackmun, Calllns v. Collins, Feb. 22,1994

I. MOTION:

Comes now, BRENT WARD LUYSTER, by and through his attorneys of record, J. R.

YOSEPH and EDWARD L. DUNKERLY, and moves this Court to issue and Order as requested

in the Defense Motion Re: Disclosure and Non-interference filed on November 2, 2016 and

argued to this Court on November 8, 2016, incorporated by this reference in its entirety. This

motion asks this Court to issue an Order directed to the Clark County Juvenile Court and its

employees, agents or representatives requiring them to all the Luyster Defense Team access to

Brent Ward Luyster, Jr. dob: 2/22/2004, or any other juvenile witness who may be interviewed

by the LDT in this case.

This Motion is based upon the records and files herein, including the motion of November 2,

2016, the authorities cited therein and herein, the argument presented to this Court at hearing on the

SECOND DEFENSE MOTION:
NON-INTERFERENCE WITH LDT

J. R. YOSEPH, WSBA 8627 & E. L. DUNKERLY WSBA 8727
individually Appointed Attorneys for Brent Ward Luyster

irvosephtairvoseph.com / eldunkerlv@vahoo.com
AMS

173



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Motion, and the Constitutions of the State of Washington and the United States of America, and the

statutes, decisional case law, and court rules applicable hereto.

II. DECLARATION OF COUNSEL IN SUPPORT OF MOTION:

J. R. YOSEPH declares and states that:

1) I am court appointed SPRC 2 counsel for Brent Ward Luyster in this case. I make this

declaration on personal knowledge of the facts stated herein.
- ■ - i

2) Mr. Luyster was charged by information with the crimes of 3 counts Aggravated Murder in

the First Degree on July 27, 2016. The State has reserved the right to seek Mr. Luyster's death in this

case. Mr. Luyster has appeared in this Court previously and waived his right to timely arraignment

now for February 14, 2017.

3) On Saturday, January 14, 2017,1 was advised by my client that his son, Brent, Jr., was

back in juvenile detention and accused of having committed yet another crime. He asked me to call

his former wife, April Moore, mother of Brent, Jr., and inquire. I did so and spoke with her that

evening. She advised me that Brent, Jr. was in juvenile custody, charged with robbery in the second

degree and was facing revocation of his suspended sentence in a prior case. I asked her if I could go

see him and speak to him. She called me back the next day, Sunday, January 15, 2017 and advised

that she had spoken with Brent, Jr., and he had consented to my coming to speak with him. Ms.

Moore also gave me her permission to speak with Brent, Jr. Due to the weather I could not make said

visit until Tuesday, January 17, 2017.1 appeared at the juvenile detention center around 11:15 am

and made arrangements to return later to see Brent, Jr. I first spoke with DPA Rick Olson, who

confirmed that the boy was charged with Robbery in the Second Degree and was facing revocation

on the Unlawful Possession of a Firearm charge. He also said that the State would be seeking

commitment to the JRA and that the term could be a year or more. I then went to the detention area

to make arrangements to come back in the early afternoon. The juvenile stuff must have

misunderstood me because they had Brent, Jr. brought down to the visiting area. I spoke to him

briefly, told him who I was, and asked if he was still willing to speak to me. He affirmed that he was. I
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told him I would be back in the early afternoon with my investigator, John Visser. At this point there

were no issues with me seeing Brent, Jr.

4) Visser and Yoseph returned to juvenile detention shortly after 1 pm. We were led into the

visiting area and placed in a visiting room. Some time went by and one of the detention staff

members came in and asked us to leave. When we inquired why, we were told that Brent, Jr. did not

want to see us and that detention staff would not compel him to attend an unwanted visit. This was

completely opposite of the young man's attitude for the preceding two days, and which was confirmed

just two hours prior to the visit. As we were being shown the door, a "supervisor" named Kevin

Mesmic magically appeared. He gave conflicting information. He started his recitation with the fact

that he had been told by the CCPAO that Judge Lewis had not ruled on the issue of whether or not

the LDT could interview Brent, Jr. Then he said that he was not going to allow the visit. When pressed

as to why, Mesmic stated because his attorney, Karen Peterson had said that we were not to speak

to Brent, Jr. I expressed my opinion that Judge Lewis had in fact ruled on this issue and the LDT

access to Brent, Jr. was not to be impeded. I also told .him that I was, not there to discuss the boy's

case, but his dad's case, and that Ms. Peterson had no authority to say the LDT could not meet with

Brent, Jr., regarding his father's case. Mesmic then said that until there was a signed Order telling

him to allow a visit, he was not going to give the LDT access to Brent, Jr. The LOT is now asking for

such an Order.

5) Prior to these events transpiring I had placed a telephone call to DPA James Smith and told

him of the situation with Brent, Jr. I asked him call the juvenile authorities and tell them that I had April

Moore's and Brent, Jr.'s permission to meet with Brent, Jr. I told him that based on the results of the

hearing on November and Judge Lewis' s comments, that I had every right to contact Brent, Jr. DPA

Smith said that his recollection of the result of the hearing was different and he did not think that I had

the authority to speak with Brent, Jr. based on the judge's ruling. He asked for some time to think

about it and that he would get back to me. I suspect that DPA Smith is the one that contacted Ms.

Peterson to poison the well and to get her to disallow the visit. I also suspect that he is the one that
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told the juvenile folks not to let me see Brent, Jr. I say this because of the email that was waiting for

me when 1 got back to my office:

"Bob and Ed,

I spoke with Bob via phone this morning about the defense's request that the PA contact
Juvenile Detention to advise them regarding the defense's desire to meet with Brent Jr.

Bob indicates Brent Jr. and his mother, April Moore, are willing to speak with the defense.
Assuming that is correct, and I have no information to the contrary, I suggest that the defense
contact Juvenile Detention to set up the meeting. It also seems appropriate to contact Brent
Jr.'s current criminaWefense attorney, Karen Peterson, as she may wish to be present and it
may also be advisable under the RPCs.

If there is some issue that comes up after you have contacted Juvenile Detention, please
contact me immediately.

Sincerely,

James Smith
Deputy Prosecuting Attorney
Major Crimes Unit
Clark County Prosecuting Attorney
1013 Franklin St, Vancouver WA 98666
(360) 397-2261

This e-mail and related attachments and any response may be subject to public disclosure
under state law." .

The above email was time stamped 11:32 am, the exact time I was in the juvenile detention facility

setting up the visit for 1:00 or thereabouts.

6) The CCPAp is not the gatekeeper of the information to be made available to the LDT. Nor

is it the gatekeeper to the jail. What it is, is an officer of this Court which should understand the plain

language used by this Court and transmit an accurate rendition of this Court's ruling to those persons

that the oral ruling covered, not some vague interpretation and insistence on terms and conditions

that were not set forth by this Court. I doubt that Brent, Jr. was refusing to speak with myself and

Visser. That became clear when I spoke with his mother late yesterday afternoon and told her that I

had, once again, been denied a visit with Brent, Jr., one that had been approved by both of them. I

also want to make clear that this counsel was again treated with derision and disrespect by the
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juvenile detention staff and that Mr. Mesmic was as unreasonable as Mr. McDonald was during the

prior attempt to meet with Brent, Jr. last November. Something is not right with this picture.

7) Who knows what the true story is, but the facts remain clear. Clark County agencies and

employees are engaged in a course of conduct to deny the LDT the opportunity to conduct its

mitigation investigation. This effectively is a denial to Mr. Luyster of effective assistance of counsel. It

is also a violation of the due process of law and fair and impartial administration of justice insofar as

the result of the county agencies action is a double standard, one to be applied to the County and

Law Enforcement, and a different standard to be applied to defense counsel.

This Court should not sanction such conduct in this case or any other.

I declare under the penalty of perjury of the State of Washington that the foregoing facts are true to
the best of my knowledge and belief.

Signed at Vancouver, WA on '/ /Jo 12**'* /

J.R. Yoseph, WSBA 8627
Capital Defense Counsel for Brent Ward Luyster

Still tinkering with the machinery of death to this day.
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