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E-FILED )
11-02-2016,09:51

Scott G. Weber, Clerk
Clark County r

SUPERIOR COURT OF WASHINGTON
CLARK COUNTY

STATE OF WASHINGTON

Plaintiff
v.

BRENT WARD LUYSTER

Defendant

No. 16-1-01503-4

MOTION FOR ORDER
RE: DISCLOSURE &
NON-INTERFERENCE
WITH DEFENSE
INVESTIGATION

Brent Ward Luyster, through counsel, moves the court to enter an order:

1. That the Clark County Prosecuting Attorney's office and Clark County's Juvenile

detention staff to not interfere with the defense team's investigation of this case. This

includes not questioning any attorney, at any time, for any reason or justification for

wanting to see a person housed in the juvenile detention facility and that the defense team

be allowed access to juveniles housed therein.

2. Directing Chris McDonald / Brent MacDonald (Not sure of his name because he

refused to tell us and I was trying to read it off the ID hung from his neck on a lanyard, I

thought it was Chris McDonald but later saw emails referring to Brent MacDonald), a
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juvenile detention officer, to disclose who told him to tell defense counsels to get

permission from the Clark County Prosecuting Attorney and then Ms. Peterson to see Brent

Ward Luyster Jr., the accused's son herein.

This motion is based upon the 5th, 6th, and 14th Amendments to the United States

Constitution and cases interpreting same, other authorities cited below, and the following:

I. FACTS

On 27 October 2016 John Visser, Edward LeRoy Dunkeriy and J. R. "Bob" Yoseph
o

g intended to visit a person housed in the Clark County Juvenile facility, Brent Ward Luyster Jr.,

10 the son of the accused herein.

11 Edward LeRoy Dunkeriy, called the juvenile facility and spoke with "Zach", a detention

12 officer. Mr. Dunkeriy asked Zach if it would be ok to visit someone in the facility at 12:30 p.m.

13 because Mr. Visser would not be available any later. Zack asked his lead worker to confirm, and

told Edward LeRoy Dunkeriy it was alright to come at 12:30 p.m. At about 12:30 p.m. Mr.

Yoseph, Mr. Visser and Mr. Dunkeriy went to the facility and were asked why they were there.

The response was to see someone, specifically Mr. Luyster, our client's son. Chris McDonald

came out and almost immediately asked if we "had permission from the prosecutor to see him."

Mr. Dunkeriy immediately stated "It's none of their [expletive omitted] business." Mr.
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20 McDonald immediately said something to the effect that we could not come in there, say FU,

2i FU, FU and expect to see anyone. Mr. Visser then said that Mr. Dunkeriy did not say FU to

22 anyone, he said "it's none of their [expletive omitted] business." Mr. McDonald then wanted to

23 know if Mr. Visser wanted to argue about it. Mr. Visser said something like "that's it, I 'm

leaving." Mr.McDonald then responded a line to the effect of "no, I'm telling you to leave!
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Mr. Visser left After some discussion, and my apology, assuming Mr. McDonald was a weak

sister, Mr. McDonald said that Mr. Yoseph and I should wait while he decided what to do. After

about 20-25 minutes he told us that we could not see Mr. Luyster. He said we should get his

attorney's permission. Defense counsels told Mr. McDonald that mat we did not need Ms.

Peterson's permission. Mr. Dunkeriy had, solely as a matter of professional courtesy, left a

message for Ms. Peterson that he was going to see Mr. Luyster Jr. A message was left that the

defense team would not be discussing any of the charges pending against Mr. Luyster Jr. and

9 that it may only be a meet and greet (a phone message was left and would be the best evidence

10 of what was said). Mr. McDonald refused to disclose who told him to ask if we had Ms.

11 Peterson's permission. He even refused to simply indicate whether it was Ms. Peterson or

12 someone else. Counsel for Brent Ward Luyster later met with James Smith, DPA. Mr. Smith

13 said he had received a call from Rick Olson, DPA about our visit but did not know who told Mr.
14 McDonald to ask if the defense team had permission from Ms. Peterson.
15

II. Legal Authority and Argument
16

(1) Investigations Not To Be Impeded. Except as is otherwise provided with
17 respect to protective orders and matters not subject to disclosure, neither the

counsel for the parties nor other prosecution or defense personnel shall advise
persons other than the defendant having relevant material or information to

19 refrain from discussing the case with opposing counsel or showing opposing
counsel any relevant material, nor shall they otherwise impede opposing

20 counsels investigation of the case.

21

25

Juvenile detention officers are part of the prosecution. See generally States22

23 MacDonald. 183 Wn.2d 1,23,346 P.3d 748 (Wash. 2015) ("In an agency relationship, the

24 principal maintains some level of direction and control over an agent and the agent acts within
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the actual or apparent authority expressly or impliedly granted by the principal... In most

stages of a criminal action, the investigating officer is clearly an agent of the prosecutor").

Detention officers are only holding people because the State has sought and obtained their

detention. Police officers can come and go as they please without being questioned at all about

their reason for being there, another fact showing that detention officers are part of the

prosecution. It's a sure bet that police officers are not asked if they have the detained person's

lawyer's permission before they get to see someone in jail or detention.

9 The question posed by Mr. McDonald, if we had '*permission" from the prosecutor to

10 see Mr. Luyster Jr. is telling of the jail staff's attitude towards defense counsel - and attitudes

11 , often trickle down from on high. The very idea that the defense team would need permission

*2 from the government to interview a witness or potential witness in a case is offensive both to

due process and to the fundamental concepts of justice. See State v. Zhao. 157 Wn.2d 188,205,

137 P.3d 835 (2006) ("'witnesses in a criminal prosecution belong to no one,... subject to the

witness' right to refuse to be interviewed, both sides have the right to interview witnesses

before trial'" (quoting United States v. Carrigan, 804 F.2d 599,603 (10 Cir. 1986)).

Attorneys are officers of the court and do not have to justify why they are going to see
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1 ~ anyone, whether in the adult jail or the juvenile facility. There could be any number of reasons

20 for doing so that are privileged or confidential. See RPC 1.6

21 It is not for "agents of the State" to determine if an attorney should or should not

22 interact with witnesses in all but the rarest of cases, and this is not one of them. This is an

ongoing problem as this counsel has run into it before. Unfortunately, the problem has reached

a point in which counsel feels it necessary to request this order.
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Apparently Mr. McDonald / MacDonald also contacted April Moore, the mother of

Brent Ward Luyster Jr'si son Brent Luyster III about this when her permission was not

required. This action prejudiced her towards the defense and impacted negatively the

investigation.

This motion is directed towards the State and its agents not Ms. Peterson or Ms. Moore.

This November 2,2016.

^ 2
EDWARD LeROY DUNKERLY, WSBA£«Z27 J. R. YOSEPH, WSBA#8627
At torney fo r Defendant >v At to rney fo r Defendant
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