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MAR 0,6 2017
8oott a Weber, Clerk, Clark Co

IN THE SUPERIOR COURT OF WASHINGTON FOR CLARK COUNTY

STATE OF WASHINGTON,

Plaintiff,

vs.

BRENT WARD LUYSTER,

Defendant

No.: 16-1-01503-4

DEFENSE MOTION: FOR CONTINUED
APPOINTMENT OF CO-COUNSEL IN
COMPLEX AGGRAVATED MURDER CASE

I. MOTION:

Comes now, BRENT WARD LUYSTER, by and through his attorneys, J. R. YOSEPH and
EDWARD L. DUNKERLY, and move the court for their continued appointment as lead and co-counsel
in this complex, aggravated murder case.

This Motion is based upon the records and files herein, the authorities cited herein, the argument

presented to this Court at hearing on the Motion, and the Constitutions of the State of Washington and
the United States of America, and the statutes, decisional case law, and court rules applicable hereto.

Further grounds for this motion are as follows:

1) This is a complex case of multiple counts of aggravated murder deserving of co-counsel
appointment despite the fact that the State declined to file the special death. Attorney
Yoseph was appointed in August, 2016. Attorney Edward L. Dunkeriy was assigned as co-
counsel in the case shortly thereafter. Both counsel became immediately immersed in
thousands of pages of reports, photos, exhibits and records. Since then both counsel have
been primarily focused on obtaining and developing mitigation evidence to submit to the
CCPAO to avoid the filing of the death notice. Now that the elected prosecutor has
announced that he will not seek death, counsel must shift focus once again and focus on
the facts of the case, including the new charges that were filed as a result of an alleged

escape effort of the accused. These charges have been incorporated into the primary
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aggravated murder case. The Amended Information filed on February 15,2017 now
includes 9 substantive charges.

2) Mr. Dunkeriy is already very familiar with the case and the individuals involved and has
specialized knowledge in the technical details of the case and the computerization of the
Luyster Defense Team records and files to date. There are also issues of electronic
tracking of the individuals involved and Mr. Dunkeriy has been responsible for the
development of those aspects of the case.

3) This case is also complex in that it has a potential mental defense of diminished capacity
and there is a plethora of evidence and possible expert testimony supporting the defense.

Attorney Yoseph has been focused on that aspect of the case. It also has a significant
number of search and other issues related to the admissibility of evidence.

4) The State has devoted the elected prosecutor and two deputy prosecutors to prepare the
State case against Mr. Luyster. The State also has police, forensic experts and other help
that the Luyster defense team does not have. The State has an unfair advantage in that
three prosecutors represent the State. Defense counsel has tried to offset this with

repeated requests for aid and assistance from the Indigent Defense Coordinator.
5) Attorney Dunkeriy has years of experience in litigating search issues in criminal cases.

Attorney Dunkeriy has much more technical experience with computers, cell phones, and
other electronic devices all of which are at play in this case. Mr. Yoseph is not so well
versed in the technical sphere and has previously assigned these areas to Mr. Dunkeriy.

6) Attorney Dunkerly's work in this case is not duplicative of lead counsel's work for the most
part. The LDT team has made a determined effort to assign different responsibilities to
each counsel so as not to duplicate efforts herein. To reduce the number of counsel would
cause redundancies of effort as the case now moves forward.

7) Attorney Dunkeriy will reduce lead counsel's time for trial preparation so an earlier trial date
can be set. It is cost effective for two attorneys to represent a person in Mr. Luyster's

situation, as a single attorney might require a year or more to prepare and try this case; and
8) In view of the time and resources saved, and in keeping with the best practices of other

aggravated murders in this state, it is cost-effective to have Attorney Dunkeriy remain on
the case.

This motion is further based on the records and files herein, the attached declaration of lead

counsel, and the attached memorandum of law.
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DATED THIS frlntuA Ull

J.R. YOSEPH, WSBA# 8627
SPRC 2 Lead Counsel for Brent Ward Luyster

II. DECLARATION OF COUNSEL IN SUPPORT OF MOTION:

J. R. YOSEPH declares and states that:

1) I am assigned lead counsel in this matter. Mr. Luyster was charged with 3 counts of
aggravated murder for the July 15,2016 shooting deaths of two men and one woman.
Additional charges were added in the Amended Information filed on February 17, 2017.
After extensive mitigation investigation and a partial presentation of the potential
mitigation information on February 10,2017, the Clark County Prosecutor declined to
seek the death penalty on March 2,2017. Through investigation of the case and the
development of Mr. Luyster's social history and life chronology the Luyster Defense Team
felt it could establish sufficient mitigating factors to convince a jury that life without the
possibility of parole, pardon, or release would be an appropriate punishment.

2) Edward L. Dunkeriy is co-counsel in this case. He has dedicated a significant amount of
time researching issues and directing the efforts of the LDT (Luyster Defense Team). He
has read the reports and documents in this case and has been working on the search
and seizure issues and the electronic and technical aspects of this case. He and Yoseph
have also considered thousands of pages of records relating to Mr. Luyster in preparing
the mitigation case. The great majority of the LDT effort to date has been on mitigation
information. Now that death is not being sought, the LDT must change focus and
concentrate on the factual aspects of the case against Mr. Luyster.

3) With respect to maintaining Attorney Dunkeriy as co-counsel, it is cost-effective to keep
him on the case. This matter is complex in that it has a mental defense
(insanity/diminished capacity) and genetics that support those defenses. Attorney
Dunkeriy has experience in litigating search and seizure issues and the technical
aspects of the electronic evidence that the State has produced. If Mr. Dunkeriy remains
assigned co-counsel, I will not have to immerse myself in the intricacies of the search and
seizure and the technical evidence matters. I can focus my efforts on issues other than
those that Mr. Dunkeriy is focusing on.

4) Nor will Attorney Dunkerly's work be duplicative of my work. As we did in mitigation, we
will divide tasks and then review each other's work. The assistance of Mr. Dunkeriy as
co-counsel should reduce my work by half. It is also cost-effective to keep Mr. Dunkeriy
assigned for another reason - he is compensated less than lead counsel. The County
saves money on him when I do not have to do the work he does. In sum, Dunkeriy will
reduce lead counsel's time for trial preparation, provide effective assistance of counsel,
and allow an earlier trial date. Having Mr. Dunkeriy remain is more efficient and cost-
effective to the County.

5) The LDT team and the CCPAO (Clark County Prosecuting Attorneys Office) have been
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discussing trial dates. Both sides seek a trial date during the summer of 2017. Given the
number of witnesses, expert and lay, the amount of written material, the recently added
additional charges in the amended information, for which no discovery has been provided
as yet, in order to try this case this summer, the effort of co-counsel is required. Given
present caseloads and trial schedules, it will not be possible for any one attorney to be
ready to try this case this summer and provide Mr. Luyster with effective assistance of
counsel. Mr. Dunkeriy presently has a First Degree Murder case set in June. Mr. Yoseph
has a Murder two case set in May, and a triple homicide case in Thurston County set in
September. I do not know of any other single attorney in Clark County who could be
appointed at this date and be ready to try this case this summer.

6) The most compelling reason to keep two attorneys on this case is that the case demands
such. It is a triple homicide, the most newsworthy criminal case in Clark County in years.
Law enforcement from two different counties were involved in the investigation and
thousands of pages of reports, photos, and other evidence has been generated. No one
attorney alone cannot adequately represent Mr. Luyster effectively. This case remains a
death in prison case in the sense that, if convicted Mr. Luyster will spend the rest of his
life until he dies in prison. It may be later or sooner, but it is certain. As Justice Scalia
wrote in the concurring opinion in Glossip v. Gross, 676 U.S. — (2015) "Justice Breyer
acknowledges as much: The crimes at issue in capital cases are typically horrendous
murders, and thus accompanied by intense community pressure.' That same pressure
would exist, and the same risk of wrongful convictions, if horrendous death penalty cases
were converted into equally horrendous life-without parole cases." The point being, and
as is acknowledged by other counties and States, is that cases of this complexity require
two attorneys to be assigned to them. To date, Clark County is an outlier and has failed to
follow the lead of the other counties in this State that have acknowledged that reality and
appoint two attorneys to non-death aggravated murder cases.

7) I am SPRC 2 certified counsel in the State of Washington. I have attended 12 or more
capital training seminars in 5 different states over the past 7 years to maintain that
certification. In 2001,1 attended the Trial Lawyer's College Capital Defense Seminar in
Dubois, Wyoming which was comprised of capital trial, appellate, and federal habeas
defenders from across the nation. I have spoken with too many attorneys to count from
those other states and with other SPRC 2 in the State of Washington. I have also
communicated with other Washington capital trial defense attorneys in this state to take
an "informal" survey. The overwhelming and best practice in other jurisdictions is that if a
capital case goes non-death, then the two attorneys appointed remain as co-counsel in
the non-death penalty trial. If there is any doubt about this, the LDT requests an
evidentiary hearing to present the testimony of capital counsel from other counties and
States.

8) No one attorney cannot be expected to be able to devote the time and energy that will
needed (10 hours or more per day) to prepare this case for a trial next summer. The
physical toll of this case could be too demanding for one attorney alone, of any age, to
have to defend Mr. Luyster and provide effective assistance of counsel. Experience only
counts for so much. Work effort must be applied in manageable doses. Neither defense
co-counsel can provide effective assistance of counsel in a case of this nature if they are
acting alone. Neither appointed counsel is willing to do so in this case. If Mr. Luyster's
case is one of the last cases Mr. Yoseph and Dunkeriy will handle in the twilight of their
careers, they are not prepared to throw their reputations away by providing ineffective
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assistance to Mr. Luyster. This Court can look elsewhere for someone to do that.

9) Mr. Luyster is a sophisticated person. He understands the legal process and jeopardy
that he faces. He clearly understands the prejudice that would accrue to him by limiting
him to one attorney in this case. He has had many Clark County appointed lawyers
through the years. He has stated that he has confidence in his present counsel. He
understands the quantity and quality of the work that is required to defend him. He also
understands that Clark County is an outlier in terms of representation in aggravated
murder cases that are non-death. He also understands that due process of law, equal
protection, and effective assistance of counsel in his case means that two attorneys are
required and should be working his case. He objects to Clark County not following
standards set throughout the State in other aggravated murder cases. The prime
example is Mr. Yoseph's triple homicide case in Thurston County which has two
attorneys even though the Thurston County Prosecutor announced that he would not
seek death in the case of State v. Lamere and Lawton. Mr. Luyster's inquiry is, if they do
it elsewhere, why don't they do it here?

i declare under the penalty of perjury of the State of Washington that the foregoing facts are true to
the best of my knowledge and belief.

S igned at Vancouver, WA on p 'Tf tM-WX Vj?/^

J. R. YOSEPH, WSBA 8627
Appointed SPRC 2 Lead Counsel

III. POINTS AND AUTHORITIES:

The Washington State Supreme Court has adopted standards for indigent defense. This is an

indigent defense case. Those standards in part read:
STANDARDS FOR INDIGENT DEFENSE

Preamble

The Washington Supreme Court adopts the following Standards to address certain basic elements of
public defense practice related to the effective assistance of counsel

Standard 3. Caseload Limits and Types of Cases

Standard 3.2. The caseload of public defense attorneys shall allow each lawyer to give each client
the time and effort necessary to ensure effective representation. Neither defender organizations, county
offices, contract attorneys, nor assigned counsel should accept workloads that, by reason of their
excessive size, interfere with the rendering of quality representation. As used in this Standard, "quality
representation'' is intended to describe the minimum level of attention, care, and skill that Washington
citizens would expect of their state's criminal justice system.

Standard 3.2 adopted effective October 1,2012
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Standard 3.3. General Considerations. Caseload limits reflect the maximum caseloads for fully
supported full-time defense attorneys for cases of average complexity and effort in each case type
specified. Caseload limits assume a reasonably even distribution of cases throughout the year.

The increased complexity of practice in many areas will require lower caseload limits. The maximum
caseload limit should be adjusted downward when the mix of case assignments is weighted toward
offenses or case types that demand more investigation, legal research and writing, use of experts, use
of social workers, or other expenditures of time and resources. Attorney caseloads should be assessed
by the workload required, and cases and types of cases should be weighted accordingly.
It is submitted that in this case, as in non-death aggravated murder cases in other counties in this

State, and in other states, is that two attorneys are needed to meet this standard. Such is the common

practice throughout this State and the State of Oregon. The Comment to SPRC 2 in fact reflects that
the practice of reducing the number of counsel to 1 is discretionary with the Court. In so stating, it sets

the baseline of two counsel continuing to represent the accused unless the Court finds some valid

reason to reduce the number of counsel:

SPRC 2
APPOINTMENT OF COUNSEL

At least two lawyers shall be appointed for the trial and also for the direct appeal. The trial court
shall retain responsibility for appointing counsel for trial

Comment
If the period of time for filing the death notice has passed, and the death notice has not been filed,

the court may then reduce the number of attorneys to one to proceed with the murder trial.

The best practice under SPRC 2 and its comments, and one that Clark County has yet to

adopt, is to allow both appointed trial counsel to continue to represent the accused. In this case, there

is no good reason for this Court not to acknowledge, accept and follow the intent of SPRC 2. It is

routinely done in other counties throughout this State. In the event that this Court declines to follow

SPRC 2, the LDT requests specific findings of fact be entered in the record to support the Court's

conclusion that two attorneys are not necessary in this case.

The right to counsel in Washington mandated in Article 1, sec. 22 of the State Constitution

includes the right to effective assistance of counsel. The Sixth Amendment right to counsel includes

the right to effective assistance of counsel. State V; White. 80 Wn. App. 406,410, 907 P.2d 310

(1995), review denied, 129 Wn.2d 1012 (1996); Strickland v. Washington. 466 U.S. 668,104 S. Ct.

2052, 80 L. Ed. 2d 674 (1984) adopted in State v. Thomas. 109 Wn.2d 222, 225, 743 P.2d 816

(1987). The Sixth Amendment right to counsel also includes the right to assistance of counsel free
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from conflicts of interest. State v. Davis. 141 Wn.2d 798,860 (2000) citing Woods v. Georgia. 450

U.S. 261, 271,101 S. Ct. 1097,1103, 67 L Ed.2d 220 (1981). The constitutional right to have the

assistance of counsel in WA Const. Art. 1 § 22 carries with it a reasonable time for consultation and

preparation. State v. Burn. 87 Wn.2d 175,180, 550 P.2d 507 (1976). It is submitted that in this case,

to meet the standards of Article 1, Sec. 22, two counsel must remain appointed in this case. To not do

so would be to provide ineffective assistance of counsel.

IV. PRAYER FOR RELIEF:

For the reasons set forth above, the Luyster Defense Team respectfully prays that this Court
continue to allow Mr. Luyster to be represented by his current lead counsel and co-counsel throughout
the rest of this case.

Respectfully Submitted

J. R. YOSEPH, WSBA # 8627 EDWARD^j3U**KemnrrTrVS1
Capital Defense Counsel for Brept^Varaniuyster

Still tinkering with me machinery of death
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