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SCOTT G.WEBER. CLERK
CLARK COUNTY

IN THE SUPERIOR COURT OF WASHINGTON FOR CLARK COUNTY

STATE OF WASHINGTON,

Plaintiff,

vs.

BRENT WARD LUYSTER,

Defendant

No.: 16-1-01503-4

SECOND DEFENSE MOTION TO
CONTINUE ARRAIGNMENT

"From this day forward, I no longer snail tinker with the machinery of death."
Supreme Court Justice Harry A. Blackmun, Callins v. Collins, Feb. 22,1994.

I. MOTION:

Comes now, BRENT WARD LUYSTER, by and through his attorneys of record, J. R.

YOSEPH and EDWARD L. DUNKERLY, and moves this Court to continue the arraignment in this

case until after a decision by this Court on whether or not the Clark County Prosecuting Attorneys

Office shall be disqualified from prosecuting this case based on the holdings established in State v.

Stenaer. 760 P.2d 357,111 Wn.2d 516 (Wash. 1988) and its progeny. This motion asks this Court to

move the arraignment to a future date and set discovery and compliance dates and a date certain for

hearing on said motion.

This Motion is based upon the records and files herein, the authorities cited herein, the

argument presented to this Court at hearing on the Motion, and the Constitutions of the State of

Washington, Article 1 Sections 3,12, 22, 32 and the United States of America including, but not

limited to, the 5th, 6th, 8th, 14th and 15th Amendments to the United States Constitution providing for
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due process of laws, the right to and effective assistance counsel, and other rights contained therein,

and the statutes, decisional case law, and court rules applicable hereto, including but not limited to

Strickland v. Washington, 466 U.S. 668 (1984).

II. DECLARATION OF COUNSEL IN SUPPORT OF MOTION:

J. R. YOSEPH declares and states that:

1) I am court appointed SPRC 2 counsel for Brent Ward Luyster in this case. I make this

declaration on personal knowledge of the facts stated herein.

2) Mr. Luyster was charged by information with the crimes of 3 counts Aggravated Murder in

the First Degree on July 27, 2016. The State has reserved the right to seek Mr. Luyster's death in this

case. Mr. Luyster has appeared in this Court previously on August 1,2016 and waived his right to

timely arraignment and time for trial effective until January 2, 2017. The arraignment date is critical in

cases where the State has reserved the right to seek death as a penalty in that the State has a 30

window of time from the date of arraignment to file the notice to seek death in this case. It is during

this window that the Defense Team gathers and presents mitigation evidence that may or may not

convince the State not to seek death in a particular case. Continuing the date of arraignment simply

results in repeated court appearances to move to expand the 30 day window and continue the trial

date which is set at arraignment. In prior death eligible cases this window of time during which the

defense develops mitigation evidence, has been expanded and the mitigation function has taken from

4 to 12 months. Other cases statewide have taken even longer than that. The procedure applicable

herein is set forth in the first Defense Motion to Continue Arraignment on file herein and incorporated

by this reference. The Defense also incorporates by this reference the Memorandum of Authorities in

that Motion insofar as they set forth the relevant State and Federal law and rules pertaining to

representation by counsel in death penalty cases.

3) The elected prosecutor has made a public statement the gist of which is that the governor's

moratorium of the imposition of the death penalty in this state nor the cost of seeking a death verdict

and appeals to enforce said verdict are not factors that he will consider in deciding whether or not to
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seek death in this case. "Our office is well equipped to litigate this kind of case" is just one of his

quotes. My experience from being appointed to a prior death eligible cases in this county is that the

elected prosecutor selects a committee of deputy prosecuting attorneys to review the Defense Team

mitigation evidence and offer input as to whether or not he should decide to seek a death sentence.

The composition of this team is uncertain to the Defense in this case because, despite requests to

identify the committee members, the assigned DPA James Smith has declined to identify who may

have input as to the death decision. The composition and membership of said committee is critical for

the following reasons.

3) The Defense was spontaneously provided with declarations from assigned DPA Laurel

Smith and DPA Luka Vitosovic, filed herein on August 4, 2016. The gist of those declarations clearly

demonstrated that someone in the CCPAO was aware of a breach of the attorney client privilege

contained in the Rules of Professional Conduct for attorneys in the State of Washington by Mr.

Vitosovic. A breach of those rules clearly implicates this State's Supreme Court holding in State v.

Stenger. cited above. Defense counsel immediately researched Stenger and its progeny, and met

with assigned DPA Smith to determine what steps to take next. The Defense requested all records

and files of all cases involving Mr. Luyster in the possession and control of the CCPAO, including the

case defended by Mr. Vitosovic which resulted in the breach of the privilege referred to in his

declaration. The Defense clearly stated to the CCPAO that the steps outlined in the declarations of

DPAs Smith and Vitosovic were insufficient to cure the breach of the RPCs and that the Defense

would be moving to disqualify the CCPAO from further participation in this case. To date none of the

requested information has been provided to the Defense.

4) Mr. Vitosovic was employed by Jeffrey D. Barrar, P.S. dba Vancouver Defenders, at the

time he represented Mr. Luyster and obtained client confidences and secrets which have been

disclosed on at least two separate occasions by DPA Vitosovic. Those records and files have been

requested from Vancouver Defenders but have yet to be tendered to the Defense. During a

discussion with Mr. Barrar on or about August 8, 2016, he disclosed to me that he had also
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represented Mr. Luyster in a criminal case. He was pointing this out because he has been and is

currently married to a CCPAO DPA, Jessica Smith. He was concerned about that connection insofar

as it might affect the Stenger issue. This fact was then communicated to DPA James Smith in a

timely fashion.

5) On August 12, 2016, the CCPAO filed a declaration signed by DPA Jessica Barrar, on file

herein. It is a copy of the declaration of Mr. Vitosovic but describes her relationship to Mr. Barrar. The

Defense submits that the limitations contained in that declaration are insufficient pursuant to Stenger.

supra. This opinion was also communicated to DPA Smith. Apparently, the CCPAO began to see a

pattern and problem in their office.

6) On August 19, 2016 the Defense received a third round of declarations from the CCPAO,

on file herein, signed by assigned DPA's Smith and Smith and Victim Advocate Rosie Lundquist.

Those declarations are self-explanatory in their content. The Defense submits that they too are

insufficient to cure the potential of breach of the rulings in Stenger. supra. The Defense requests that

this Court take a minute to review all declarations filed as of this point in time.

7) The Defense is stymied. By case law, ethical rules, and State and Federal Standards

pertaining to death penalty defense (see the Memo on Heightened Scrutiny on file herein) the

Defense is required to raise this issue to this Court. In order to properly flesh out the issue, discovery

must be conducted, files tendered and reviewed, and interviews of various individuals must be taken

to determine their participation in the process to date and in the future. Ultimately, the evidence must

be presented to this Court for determination, much the same as was done in the case of State v.

Dennis Wotter. 11-1-00862-2. a death penalty eligible case where the State sought to disqualify this

counsel from representation because of the participation of my wife in the investigation of that case.

The Defense has done what it can since August 4,2016 when it first became aware of the possible

violation(s) of the rulings in Stenger. The Defense Team continues to seek access to the records and

files needed to properly assess the situation, then needs to interview the people and personnel

involved in the suspected violations, and to determine whether or not the CCPAO can continue to
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represent the interests of the State of Washington in this case. At a minimum, the Defense needs

time to develop the record adequately so that a State appellate or Federal Habeus court can make a

determination some years down the line. Such is the mandate and the duties of the Defense Team

under SPRC 2 and the State and Federal case law and guidelines herein (See, e.g.. ABA Guidelines

on Representation in Death Penalty Cases, the Washington State Bar Association Standards on

Death Penalty representation and relevant United States Supreme Court and Washington State

Supreme Court case law applicable to capital defendants, litigation and representation.) The Defense

has no recourse but to seek a set over of Mr. Luyster's arraignment in order to gain the time

reasonable and necessary to time to investigate and prepare to present the evidence forming the

basis of a challenge based on Stenger prior to arraignment on the charges herein. It is submitted that

the Defense has demonstrated good cause for the request and that the State will not be prejudiced

since it has more than sufficient time to investigate this facts, file the declarations it has to attempt to

avoid or cure a violation of Stenger. and proceed forward in this case. All the defense asks is that

first things happen first, that being the resolution of the Stenger issue raised sua sponte by the State

and the CCPAO herein.

I declare under the penalty of perjury of the State of Washington that the foregoing facts are true to
the best of my knowledge and belief.

Signed at Vancouver, WA on &/%2'f20/6>

J. R. Yoseph, WSBA 8627
Capital Defense Counsel for Brent Ward Luyster

Still tinkering with the machinery of death to this day.
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TRANSMITTAL MEMORANDUM
FROM: J. R. YOSEPH, 1014 Franklin St., Vancouver, WA 98660

TO: Honorable Robert A. Lewis

DATE: Monday, August 22, 2016

RE: State v. Brent Ward Luyster, 16-1-01503-4

Good Day:

Attached please find the Second Defense Motion to Continue Arraignment
in this case.

The original is being filed today with the Superior Court Clerk.

Hearing is set for Wednesday, August 24, 2016 at 9:00 a.m.

The CCPAO has been advised previously of this filing and the reasons

supporting it.

Please contact me if there are any questions.

J.R.Yoseph,WSBA8627

CC: CCPAO DPA James Smith


