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F I L E D
AU6 012016

Scott G. Weber, Clerk, Clark Co.

IN THE SUPERIOR COURT OF WASHINGTON FOR CLARK COUNTY

STATE OF WASHINGTON,

Plaintiff,

vs.

BRENT WARD LUYSTER,

Defendant

No.: 16-1-01503-4

DEFENSE MOTION TO CONTINUE
ARRAIGNMENT

"From this day forward, I no longer shall tinker with the machinery of death. *
Supreme Court Justice Harry A. Blackmun, Callins v. Collins, Feb. 22,1994

I. MOTION:

Comes now, BRENT WARD LUYSTER, by and through his attorney, J. R. YOSEPH and

moves this Court to continue the arraignment in this case until a date certain, not earlier than

September 1, 2016.

This Motion is based upon the records and files herein, the authorities cited herein, the

argument presented to this Court at hearing on the Motion, and the Constitutions of the State of

Washington and the United States of America, and the statutes, decisional case law, and court rules

applicable hereto.

II. DECLARATION OF COUNSEL IN SUPPORT OF MOTION;

J. R. YOSEPH declares and states that:

DEFENSE MOTION:
CONTINUE ARRAIGNMENT

J. R. YOSEPH, WSBA 8627
Attorney for Brent Ward Luyster Oft
360-450-1908 / jryoseph@jryoseph.com
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1) I am court appointed SPRC 2 counsel for Brent Ward Luyster in this case. I make this

declaration on personal knowledge of the facts stated herein. I am newly appointed to this case as of

the date of August 1, 2016.

2) Mr. Luysters was charged by information with the crime of 3 counts Aggravated Murder in

the First Degree on July 27, 2016. The State has reserved the right to seek Mr. Luyster's death in this

case. Mr. Luyster is appearing in this Court today and waiving his right to timely arraignment and trial

effective until January 2,2017, at which time it may be renewed.

3) I was only notified of the possibility of my appointment as counsel in this case on Thursday,

July 28, 2016 at about 4:30 p.m. I have taken the exceptional action of contacting Mr. Luyster in the

Clark County Jail prior to today's scheduled arraignment to give him preliminary advice and to advise

and ask him to waive the time limits applicable in this case for various events and filings. Mr. Luyster

has executed a waiver of said time limits and it is being filed today.

4) As SPRC 2 counsel, the present case is my fifth death eligible case assignment as lead

counsel. Prior to the SPRC 2 certification process, I aided appointed counsel on three other death

eligible cases. None of the cases I worked on have resulted in any client going to death row. In the

more than 20 years during which I worked on these cases, the procedure of mitigation investigation

and presentment has been pursuant to RCW 10.95.040.1 know from my own experience and the

shared experiences of other SPRC 2 counsel throughout the State of Washington how the statute is

supposed to work. RCW 10.95.040 allows the capital defender to present mitigation evidence twice,

first to the prosecutor charged with the decision whether to seek death or not. If the prosecutor does

so, then a second opportunity to present mitigation evidence is to the trier of fact, the jury, to try to

convince them that life in prison without the possibility of parole, pardon, clemency or other release is

the proper punishment for the capital defendant before them. This occurs during the penalty phase of

the trial. It is common practice throughout Washington for the prosecutor charged with the death

decision to expand the thirty day window after arraignment, at which time the prosecutor must elect to

file the death notice or seek LWOPPCR. This expansion of time allows the capital defender a

D E F E N S E M O T I O N : - 2 J . R . Y O S E P H , W S B A 8 6 2 7
C O N T I N U E A R R A I G N M E N T A t t o r n e y f o r B r e n t W a r d L u y s t e r

360-450-1908 / jryoseph@jryoseph.com



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

reasonable and adequate time to investigate and present mitigation evidence to the State so that the

prosecutor can make an informed decision on the death issue. This window also allows for a period of

reflection and consideration as to whether or not the charged capital defendant is, in fact, one of the

worst of the worst and therefore a person whose death should be sought by the State. In this case,

the Defense is merely requesting that this Court expand the time the Defense has to investigate and

present mitigation evidence. Mr. Luyster's case provides as many challenges as any other death

eligible case that I have handled.

10) Because I am only lately appointed to this case I have not had access to any case

materials, nor have I taken any action to assemble a Defense Team. I am singularly unprepared to

proceed to arraignment this date and am requesting not less than 30 days to proceed to arraignment.

As such, Defense counsel cannot fulfill its obligations to provide Mr. Luyster with effective assistance

of counsel as is required by present ABA Guidelines on Representation in Death Penalty Cases, the

Washington State Bar Association Standards on Death Penalty representation and relevant United

States Supreme Court and Washington State Supreme Court case law applicable to capital

defendants, litigation and represention. The Defense has no recourse but to seek a set over of Mr.

Luyster's arraignment in order to gain the time reasonable and necessary to time to prepare for

arraignment on the charges herein. It is submitted that the Defense has demonstrated good cause for

the request and that the State will not be prejudiced since it has more than sufficient time to

investigate this case and file the Information and Amended Information herein.

I declare under the penalty of perjury of the State of Washington that the foregoing facts are true to
the best of my knowledge and belief.

Signed at Vancouver, WA on '

J. R. YOSEPH, WSBA 862

III. POINTS AND AUTHORITIES:
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The Defense submits that the starting point for discussion is the evolving standards of

decency that have come to capital litigation since 1976. Specifically, case law and national and state

guidelines and rules have developed procedures, duties, responsibilities and obligations owed by

counsel to a capital defendant. See, e.g., EVOLVING STANDARDS OF DECENCY:ADVANCING

THE NATURE AND LOGIC OF CAPITAL MITIGATION .Craig Haney, 36 Hofetra Law reiview 835.

Haney summarizes the advancement and importance of mitigation investigation and evidence

through US Supreme Court cases from 1976 to 2005, and at page 855 states:

...This (the US Supreme Court decision in Rompilla v. Beard, 545 U.S. 374 (2005))
was an important statement that reflected a clear progression
in the Court's capital mitigation doctrine. Over a nearly thirty-year
period—from 1976 to 2005—the Court had moved from merely
mentioning mitigation (without defining the term or even commenting
on the fact that none had been presented in the cases it was deciding) to
reversing a death sentence on the basis of trial counsel's failure to
conduct an adequate background and social history investigation. A
majority of the Justices in Rompilla now clearly acknowledged the
importance of background mitigation that should have been uncovered,
and which, if "taken as a whole," might have "influenced the jury's
appraisal" of a capital defendant's culpability. In both Wiggins and
Rompilla, the concept of capital mitigation was given its most explicit
legal and psychological rationale, and the Court finally provided death
penalty lawyers with a clear mandate to vigorously investigate all
potentially relevant aspects of their client's social history. Once having
collected and assembled these facts into a mitigating narrative, attorneys
were now on notice to present that more comprehensive and balanced
view to the sentencing jury.86

Emphasis added. It is submitted that the same rationale applies under Washington's sentencing

structure where the first mitigation presentation is made to the prosecutor prior to filing the death

notice. To not allow the Defense sufficient time for mitigation investigation and presentation would

totally frustrate one fundamental purpose of RCW 10.95.040.

The notion that defense counsel must obtain information that the State has and will use against the
defendant is not simply a matter of common sense. As the District Court points out, the American Bar
Association Standards for Criminal Justice in circulation at the time of Rompilla's trial describes the
obligation in terms no one could misunderstand in the circumstances of a case like this one:

"It is the duty of the lawyer to conduct a prompt investigation of the circumstances of the case and to
explore all avenues leading to facts relevant to the merits of the case and the penalty in the event of
conviction. The investigation should always indude efforts to secure information in the possession of the
prosecution and law enforcement authorities. The duty to investigate exists regardless of the accused's
admissions or statements to the lawyer of facts constituting guilt or the accused's stated desire to plead
guilty." 1 ABA Standards for Criminal Justice 4-4.1 (2d ed. 1982 Supp.).10
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°[W]e long have referred [to these ABA Standards] as 'guides to determining what Is
reasonable.'" Wiggins v. Smith, 539 U. S., at 524 (quoting Strickland v. Washington, 466 U. S.,
at 688), and the Commonwealth has come up with no reason to think the quoted standard
impertinent here.

Rompilla, supra at 387, emphasis added. Using the ABA Guidelines, the Court reversed
Rompilla's state court conviction on an ineffective assistance of counsel claim for failing to
investigate and present mitigation evidence to the trier of fact. See also, Williams v. Taylor, 529
U.S. 362, 120 S.Ct. 1495, 146 L.Ed.2d 389, 68 USLW4263 (2000):

Williams is entitled to relief because the Virginia Supreme Courts decision rejecting his ineffective-
assistance daim both is "contrary to, [and] Involved an unreasonable application of, dearly established
Federal law." Strickland provides sufficient guidance for resolving virtually all Ineffective-assistance daims,
and the Virginia Supreme Court erred in holding that Lockhart modified or in some way supplanted
Strickland. Although there are a few situations in which the overriding focus on fundamental fairness may
affect the analysis, see Strickland, 466 U.S., at 692, cases such as Lockhart and Nix v. Whiteside, 475 U.S.
IS. do not justify a departure from a straightforward application of Strickland'when counsel's ineffectiveness
deprives the defendant of a substantive or procedural right to which the law entitles him. Here, Williams
had a constitutionally protected right to provide mitigating evidence that his trial counsel either
failed to discover or failed to offer. Moreover, the Virginia trial judge correctly applied both components
of the Strickland standard to Williams' daim. The record establishes that counsel failed to prepare for
sentencing until a week beforehand, to uncover extensive records graphically describing Williams'
nightmarish childhood, to introduce available evidence that Williams was "borderline mentally retarded" and
did not advance beyond sixth grade, to seek prison records recording Williams' commendations for helping to
crack a prison drug ring and for returning a guard's missing wallet, and to discover the testimony of prison
officials who described Williams as among the inmates least likely to act violently, dangerously, or
provocatively, and of a prison minister that Williams seemed to thrive in a more regimented environment
Although not all of the additional evidence was favorable to Williams, the failure to introduce
the comparatively voluminous amount of favorable evidence was not justified by a tactical
decision and dearly demonstrates that counsel did not fulfill their ethical obligation to conduct
a thorough investigation of Williams' background. Moreover, counsel's unprofessional service
prejudiced Williams within Strickland's meaning. The Virginia Supreme Court's prejudice analysis was
unreasonable in at least two respects: (1) It was not only "contrary to," but also—inasmuch as it relied on
the inapplicable Lockhart exception—an "unreasonable application of," the clear law as established in
Strickland; and (2) it failed to evaluate the totality of, and to accord appropriate weight to, the available
mitigation evidence.

Emphasis added.

Rompilla and Williams sound dangerously similar to the Washington Supreme Court's holding
in in the Matter of the Personal Restraint of JAMES LEROY BRETT, 142 Wn.2d 868, (2001):

We hold Brett received ineffective assistance of counsel during both the guilt and
penalty phases of his trial. We grant Brett's personal restraint petition, reverse his
conviction, vacate his sentence of death, and remand for a new trial. The record before us,
including the testimony from the reference hearing, establishes that trial counsel, at the
time of trial preparation, knew or should have known of Brett's significant medical and
mental conditions. The record establishes that substantial medical and psychiatric opinion
was available at the time of Brett's trial to support a defense theory. The record further
establishes that counsel failed to conduct a reasonable investigation into these medical
and mental conditions. Finally, the reference hearing's expert legal testimony establishes
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that counsel, by failing to take any meaningful steps to develop the evidence available for
use in Brett's defense, deprived Brett of effective counsel

The testimony and evidence presented at the reference hearing, along with the
complete record before us, establish the following: (1) defense counsel knew Brett had
physical and mental problems; (2) medical evidence was available at the time of trial
preparation if defense counsel had conducted a reasonable investigation; (3) defense
counsel failed to conduct a reasonable investigation into Brett's physical and mental
conditions; and (4) defense counsel's performance was not reasonable under all of the
circumstances of this case. Therefore, Brett received ineffective assistance of counsel
under Strickland, 466 U.S. 668. When defense counsel knows or has reason to know
of a capital defendant's medical and mental problems that are relevant to making an
informed defense theory, defense counsel has a duty to conduct a reasonable
investigation into the defendant's medical and mental health, have such problems
fully assessed and, if necessary, retain qualified experts to testify accordingly.

Brett, supra, at 880, emphasis added.

This decision by our highest court is not about whether or not Lee Dane was later convicted of
a felony, or whether he had any other shortcomings as a human being. It is equally about the conduct
of the Clark County Superior Court and the Clark County Prosecuting Attorneys Office, and those
entities not having the foresight to see and understand the concept of mitigation investigation and

presentation because at the time of Brett's accusation and trial, they were newly developing concepts
in capital litigation that had not fully ripened. It is an example of the concept of emerging standards of

decency in capital litigation and James was lucky enough to still be alive when they did. Now that this
concept has ripened, it should not be overlooked. This Court and the State should acknowledge and
understand the evolution of this applicable case law and standards of capital defense.

The Brett case is also notable in the Supreme Court's finding of ineffective assistance of
counsel was, in part, based upon a national standard of practice. The first national standard of

practice was the Model Penal Code drafted by the American Law Institute in 1959. First recognition of
that standard by the US Supreme Court was in Gregg v. Georgia, 428 U.S. 153 (1976), then again in
Woodson v. North Carolina, 428 US 280 (1976), then again in Lockett v. Ohio, 438 U.S. 576 (1978),
then Eddings v. Oklahoma, 455 U.S. 104, (1982), then California v. Brown, 479 U.S. 538, (1987),
then Penry v. Lynaugh,! 492 U.S. 302 (1989), then Williams v. Taylor, 529 U.S. 362 (2000). The

Washington Supreme Court was playing catch up in Brett when it referred to the national standards of
practice:

Joan M. Fisher, a supervising attorney for the capital habeas corpus unit in Moscow,
Idaho, and former prosecutor for King County, testified at the reference hearing on the
performance of Brett's trial counsel. Fisher testified that Brett received ineffective
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assistance of counsel in part for the following reasons: (1) Dane did not promptly seek
the appointment of co-counsel; (2) defense counsel did not promptly seek the
appointment of investigators; and (3) defense counsel failed to retain the services of a
qualified expert on fetal alcohol syndrome or effect. Fisher based her opinions upon her
personal experience, and the American Bar Association Guidelines for the
Appointment and Performance of Counsel In Death Penalty Cases (Feb. 1989).

Brett, supra at 879. (emphasis added).
That capital defense counsel owes special duties, responsibilities, and obligations to capital

defendants with respect to mitigation investigation and presentation is clear from these holdings and

holdings in other states around the nation. In Washington now, the standards were recently
addressed by the Washington State Bar Association:

The defense team in a death penalty case should include, at a minimum, the two
attorneys appointed pursuant to SPRC 2, a mitigation specialist and an investigator.
Psychiatrists, psychologists and other experts and support personnel should be added
as needed.

Washington State Bar Association: Standards for Indigent Defense Services,
[Approved by the Board of Governors June 3, 2011].

Thus, there is finally case law and procedural recognition and acknowledgement of the

significance and importance of mitigation investigation and presentation in this State at the highest
court and state bar association levels. It is submitted that this acknowledgement and recognition was

in part responsible for the Supreme Court implementing the Special Rules for Proceedings in Criminal

cases in 2001. This Court should affirm that recognition and acknowledgement and grant the defense

motion herein.

The ABA Guidelines and Supplemental Guidelines are a useful tool in establishing what

duties, responsibilities and obligations capital defense counsel owes to a client. Selected excerpts of
the Guidelines and Supplemental Guidelines are attached hereto and incorporated by this reference

in Appendix "A". It is submitted that even a cursory reading and consideration of the Guidelines will

demonstrate to this Court that the requested extension of time herein is a reasonable on to allow the

Defense the time to do its job properly. The ABA GUIDELINES are also available online at:

http://www.abanet.orq/deathpenaltv/resources/docs/2003Guidelines.pdf.

The Defense submits that in order to fulfill its duties, responsibilities, and obligations under the

above authorities, a reasonable amount of time is necessary and that the requested time herein is

reasonable and was reasonable when it was first requested two months ago in June, 2011. At that

time the Defense presented to the State a request for 6 months to complete the investigation and

make presentation to the State. The State declined to acknowledge this position and seemingly

wanted to be able to control the amount and timing of defense investigation and limited the Defense
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accordingly to only 4 months. Then the State began to deflect and divert the Defense focus by not

adhering to the time schedule it agreed to and by focusing this Court's attention on the easily
resolved conflict and waiver issues. The actions of the State herein are an additional artificial

impediment to the Defense team in that the defense attention keeps needlessly being diverted from
the important task at hand (mitigation investigation) and diverted to other issues having little or no

impact on this case (conflict of interest, malpractice insurance and repeated requests for more time).
The question posed to this Court in this situation is: who gets to decide how long it is going to take the

Defense to do what it needs to do in order for the defense to fulfill its duties, responsibilities and

obligations to a capital defendant, when the fox is guarding the henhouse?
It is submitted that this Court should Order that this continuance be granted and arraignment

be continued to a future date certain that allows the Defense the time necessary to successfully

implement and complete a defense mitigation investigation and presentation. The Defense may use
the full amount of time requested or it may not. If it does not use the full amount of time, then the

Defense can report back, present earlier than anticipated and arraignment can be moved forward. If

this Court is worried about the Defense progress on the investigation, let the ex parte judge be the

arbiter. He better than anyone in this county knows and understands the full impact of Brett upon the

provision of capital defense services in this State. If those alternatives are not acceptable to this
Court, then the Defense requests this Court to suggest other alternatives that do not amount to the

fox guarding the henhouse scenario.

This Court has the authority to grant the relief sought by the Defense. Starting with State v.

Campbell, 103 Wash.2d 1 (1984) it has been the law of this jurisdiction that a trial court can continue
a case trial setting over the defendant's objection to allow defense counsel adequate time to prepare

for trial. Mitigation investigation is but one method or manner of preparing for or avoiding trial.

Arraignment on a filed charge is one procedural step in that process. Arraignment has long been
held to be a waivable time parameter of the trial process. In this case, the capital defendant has

expressly waived his right to timely arraignment on the charge of Aggravated Murder in the First

Degree. The question posited to this Court is what other vehicle does the capital defendant have to
obtain the time and resources necessary to complete capital mitigation investigation and presentation

other than to seek Court relief over the objection of the State to such process?

See, e.g. State v. Finch, 137 Wn.2d 792, 975 P.2d 967 (Wash. 1999). In that case, the
defense sought two waivers of the time for filing the "Death Notice" codified in Washington Statute.

Notice of Spedal Sentendng Proceeding
When the State decides to seek the death penalty it is required to file written notice of its intent RCW

10.95.040(1). Written notice must be served on the defendant or counsel "within thirty days after the defendants
arraignment upon the charge of aggravated first degree murder unless the court, for good cause shown, extends or
reopens
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2
the period for filing and service of the notice." RCW 10.95.040(2). If the State does not file and serve notice

3 as provided by the statute then it is preduded from seeking the death penalty. RCW 10.95.040(3).

4 In this case, there were two extensions for filing notice of spedal sentendng. Only the second
extension is at issue. Mr. Finch was arraigned on August 22,1994. On September 19,1994, the State and the

5 defense stipulated to an order extending the filing period to November 14,1994. Defense counsel requested thefirst extension to compile mitigation evidence for the State. The court found good cause existed for the
extension until November 14 and required the Defendant to provide the State with mitigation material by6 November 4. Mr. Finch was present in the courtroom and signed the order extending time.

7 On November 4, defense counsel submitted a draft mitigation statement to the prosecutor's office and
on November 7, submitted the final mitigation statement Though substantially similar, the final statement

8 c o n t a i n e d

9 [975 P.2d 979] material not contained in the draft. On November 10, the State requested an extension
based on late receipt of the mitigating information and the need to have time to consider the information.

10
Defense counsel agreed to the extension explaining that it would benefit both sides. Defense counsel

11 noted that the current prosecutor had lost his election two days prior to the hearing. Thus, defense counsel
wanted time for the prosecutor's office to consider the dedsion in light of the election. The judge granted the

12 extension until November 23. The Defendant was present, although he did not sign the order.

13 The Defendant argues the second extension was improper because the State failed to make the
requisite showing of good cause to justify the extension and Mr. Finch did not waive the statutory deadline.

14
We need not dedde whether good cause existed because this procedural right was waived by defense

15 counsel. As a general rule, a defendant's attorney may

Page 806
16

17
waive a procedural (as opposed to substantive) right for tactical purposes. Graves v. PJ. Taggares Co., 94

! 8 Wash.2d 298,303, 616 P.2d 1223 (1980); see also 7A CJ.S. Attorney & Client § 208 (1980). Although wehave not discussed waiver with regard to RCW 10.95.040(1) we have associated the statutory
time limitation for the notice requirement with the statutory time limits for a speedy trial under19 CrR 3.3. See State v. Dearbone, 125 Wash.2d 173,183,883 P.2d 303 (1994); State v. Luvene, 127 Wash.2d
690, 718 n. 7,903 P.2d 960 (1995).20

Looking to CrR 3.3, this court has held that a defendants right to trial within 60 days is a21 procedural right which can be waived by defense counsel over defendant's objection, to ensure
effective representation and a fair trial. Luvene, 127 Wash.2d at 698-99,903 P.2d 960: State v. Campbell,

22 103 Wash.2d 1,15,691 P.2d 929 (1984); see also State v. George, 39 Wash.Aop. 145. 692 P.2d 219 (1984);
State v. Fanger, 34 Wash.Aop. 635. 663 P.2d 120 (1983); State v. Cunningham, 18 Wash.APP. 517,5S2_E_2d

23 1211 (1977); State v. Franu/ovfch, 18 Wash.Aop. 290.567 P.2d 264 (1977). While recognizing the inability
of counsel to waive certain fundamental guarantees, courts have explained that n[b]eing of

24 statutory origin, a defendant's rights... are 'merely supplementary to and a construction of theConstitution....' They do not cany the force or weight of constitutionally mandated imperatives."
George, 39 Wash.App. at 155,692 P.2d 219 (quoting Townsend v. Superior Court, 15 Cat.3d 774.781-82,12625 Q»|.RPfr, 251, ?43 P,3d m (1975)).

26 This court has determined that the right to notice of spedal sentencing proceeding within 30 days of
arraignment is statutory only. State v. Clark, 129 Wash.2d 805,811,920 P.2d 187 (1996). We explained that
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while the State is required to give formal notice by information to the defendant of the criminal charges to
satisfy the Sixth Amendment and our state constitution, artide I, section 22 (amend. 10), constitutional notice
does not extend to the penalty exacted for conviction of the crime, dark, 129 Wash.2d at 811,920 P.2d 187.
"Due process in sentencing requires only adequate notice of the

Page 807
possibility of the death penalty." Id. Thus, like CrR 3.3, the time limitation for the notice of

special sentencing provided in RCW 10.95.040 is a procedural right which may be waived by
defense counsel for tactical reasons.

Defendant next argues that white courts have allowed defense counsel to waive the speedy trial time
limitations in CrR 3.3, the courts have always considered the reasons for the waiver. In the speedy trial context,
courts have recognized that n[c]ounsel's power in this regard is not unlimited.... Nor may counsel effectively
waive his dienfs rights where the record reveals that the latter was the victim of inadequate representation."
George, 39 Wash.App. at 155,692 P.2d 219. Here, the Defendant makes no allegation of ineffective
representation by counsel. Moreover, defense counsel believed the election of a new prosecutor could have an
impact on the State's decision to seek the death penalty against Mr. Finch. Defense counsel moved to recuse
the Snohomish County Prosecutor's Office because of allegedly biased comments made by former prosecuting
attorney, Seth Dawson, to the local press. It

[975 P.2d 980] follows that defense counsel believed a change in prosecuting attorney could have a
beneficial Impact in his dienfs case.

Finally, the Defendant argues that even if his counsel can waive this procedural right he must still
understand the right being waived. Contrary to arguments by the Defendant, this court, with regard to CrR 3.3,
has never required the "understanding" of the defendant Before counsel could waive his statutory right to a trial
within 60 days. See Luvene, 127 Wash.2d at 698-99,903 P.2d 960: Campbell, 103 Wash.2d at 15,691 P.2d
929. If a defendant's consent is not required to waive a procedural right then it is illogical to conclude that the
defendant must nevertheless understand fully the right being waived. Accord 7A CJ.S. Attorney & Client § 208
(a defendant may be bound to his lawyer's dedsion on procedural matters affecting his legal rights even if he
does not fully know and understand those rights). Thus, we find the trial court did not err in extending
the time period for filing notice of special sentencing proceeding because defense counsel waived
this procedural right.

Emphasis added.

In short, the Washington Supreme Court examined its prior holdings and determined that the

Defense could request and the trial court could grant a waiver of the procedural right which is in issue

here. Finch is a ore-Brett case. The holdings of Finch are even more imperative since the nearly

universal acceptance of the ABA Guidelines and Supplemental Guidelines which were cited in Brett.

This Court should recognize and acknowledge that to fulfill its duties, responsibilities and obligations

to the capital accused, the Defense is going to need the time it is requesting. The only vehicle to

provide the Defense the time it needs to fulfill its duties and obligations over the State's objection is to

grant a continuance of the arraignment as the defense is requesting.

The Defense has filed a Memorandum Re: Heightened Scrutiny which requests that this Court

examine all issues placed before it cautiously due to the nature of the penalty that may be imposed.

D E F E N S E M O T I O N : - 1 0 J . R . Y O S E P H , W S B A 8 6 2 7
C O N T I N U E A R R A I G N M E N T A t t o r n e y f o r B r e n t W a r d L u y s t e r

360-450-1908 / jryoseph@jryoseph.com



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

That this standard is one that this Court should employ is addressed in prior case law, see, e.g. State

v. Benn, 120 Wn.2d 631, 845 P.2d 289 (Wash. 1993):

STANDARD OF REVIEW

Benn challenges both his conviction and his sentence based on a number of daimed constitutional and
procedural errors. We review assignments of guilt phase error in capital cases no differently than in noncapital
cases. State v. Lord, 117 Wash.2d 829,849,822 P.2d 177 (1991). However, claims of error associated
with the sentencing phase of a capital case are given heightened scrutiny. Lord, at 888,822 P.2d
1ZZ* Since the death penally is qualitatively different from all other punishments, it is all the
more important that there be reliability in any determination that death is appropriate
punishment in a given case. Lord, at 888, 822 P.2d 177. However, while heightened scrutiny means a
closer, more careful review of the record, it does not entail a raised standard of review. Lord, at 888,822 P.2d
172. While this court may look more dosely at the record in a capital case to determine whether the trial court
met an applicable standard of review, e.g., abuse of discretion, we do not subject the trial court's actions to a
higher standard of review because the context is a capital case....

Emphasis added.

It is submitted that this type of scrutiny compels this Court to conclude that it should

continue the arraignment, upon proper filing of a sufficient waiver, until January 15, 2012, over

the objection of the State.

The job of the prosecutor in a capital case, in deciding whether or not to seek death is

set forth in Matter of Harris, 111 Wn.2d 691, 763 P.2d 823 (Wash. 1988):

A prosecutor who charges a defendant with aggravated first degree murder, by contrast, must
make the more subjective determination of whether there is "reason to believe that there are not sufficient
mitigating drcumstances to merit leniency." RCW 10.95.040; see also State v. Campbell, 103 Wash.2d 1, 25,691
P.2d 929 (1984). Although some statutory mitigating factors involve objective facts the prosecutor can readily
ascertain (see, e.g., RCW 10.95.070(1) (lack of criminal history)), most are in the nature of explanations or
excuses related to the crime Itself. RCW 10.95.070(2) (extreme mental disturbance), (3) (consent of victim), (4)
(minor participation as an accomplice), (5) (duress), and (6) (mentally impaired capacity). As with criminal
defenses generally, these tend to be matters about which the defendant and his attorney will have
more knowledge than the State. Additionally, although the State will at trial bear the burden of
proving there are insufficient mitigating circumstances to merit leniency, State v. Rupe, 101 Wash.2d
664,701,683 P.2d 571 (1984), it cannot attempt to rebut on any particular point unless the defendant
first presents evidence on 'it. State v. Bartholomew, 101 Wash.2d 631,642-43,683 P.2d 1079 (1984). The
Pierce County charging policy makes sense in light of this evidentiary principle.

How else is the prosecutor going to make a determination that there is "reason to believe that

there are not sufficient mitigating circumstances to merit leniency" unless those mitigating

circumstances are fully investigated and presented to the prosecutor. The State knows little, rf

anything, about a charged capital defendant except the nature and quality of the evidence available to

prove guilt as determined by the investigating law enforcement agency. By limiting the time that the

capital defender has to investigate and present mitigation evidence, the deciding prosecutor is
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violating his duty under RCW 10.95.040 and closing the first avenue that the capital defender has to

present mitigating evidence in a reasoned and reasonable manner. This leaves only the second
avenue available to the capital defender, to present the mitigating evidence to the jury. By not

agreeing to give the capital defender the amount of time necessary to investigate and present to the

deciding prosecutor calls into question the decision to seek death in the first instance, by everyone
who comes into contact with the case thereafter.

Only through investigation and presentment by the Defense can the State learn whether or not
a particular capital defendant has sufficient mitigation information in his past. Thus the heavy burden

is placed upon the Defense as set forth in the ABA Guidelines and Supplemental Guidelines set forth

above to fully and completely investigate and present mitigation evidence to the prosecuting authority

prior to a decision to seek death is made.

At the same time, however, competent and effective capital defense
attorneys also recognize that, in addition to its sound scientific basis, a
compelling social history should possess several other key
characteristics. A mitigating counter-narrative certainly must be accurate
and valid, and based on reliable information and credible sources. Thus,
the facts from which this narrative is composed must be painstakingly
investigated and carefully corroborated. Indeed, the Supplementary
Guidelines being published in this Issue—summarizing key aspects of
the prevailing standard of practice in capital defense—describe such
verification as one of the "Requisite Mitigation Functions of the Defense
Team."i48

Accordingly, mitigation investigators and others have learned to
gather data and glean insights from a vast array of documents and
interviews. Justice O'Connor's Wiggins opinion explicitly noted the
importance of going beyond a "narrow set of sources," and listed
"medical history, educational history, employment and training history,
family and social history, prior adult and juvenile correctional
experience, and religious and cultural influences" as necessary starting
points.149 Moreover, because there are long-term legacies that lives filled
with risk factors both reflect and bring about, the Supplementary
Guidelines appropriately broaden this scope to include intergenerational
sources. This part of the mitigation investigation is important because it
allows attorneys and experts to better understand the true nature and
dynamics of the extended family into which the defendant was born.
Because the process of gathering social historical information in
capital cases involves confronting and chronicling so much tragedy and
trauma, it can be emotionally wrenching. Indeed, finding the facts that
comprise a comprehensive social history is "painstaking"—not only in
the sense that it is extremely time-consuming but also because it
frequently puts investigators and experts in the position of absorbing the
pain that is present in the life stories of the persons whom they
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interview. They must grapple not only with the defendant's own
troubled narrative but also with the accounts of the people who played
an important role in helping to create that traumatic social history.
Because few capital defendants grow up surrounded by a representative
cross-section of our society, assembling their social histories means
regularly encountering the victims of similarly destructive experiences,
people who have been placed at the mercy of structural forces and
generational legacies beyond their personal control, as well as those who
struggled heroically to overcome and triumph against seemingly
overwhelming odds.

Obviously, then, there is far more to finding and assembling the key
facts of a capital defendant's social history than routinely examining a
standard set of documents or reference materials (although, certainly, it
includes that as well). Numerous face-to-face interviews and many
follow-up contacts with potential witnesses are essential to the process.
Investigators may find that—just as with certain capital defendants—
some potential witnesses are initially uncooperative or reluctant to be
forthcoming. They may be suspicious of the interviewers' motives, wary
of their questions, or wish to withhold information that they feel is too
sensitive, personal, or painful to readily disclose or discuss. The
Supplementary Guidelines accordingly reiterate the long-established
standard of practice that interviewers must strive to overcome these
natural obstacles by seeking to "establish trust" and build the necessary
"rapport with the client and witnesses" to acquire as much accurate and
reliable information as possible.iso

148. Supplementary Guidelines for the Mitigation Function of Defense Teams in
Death Penalty Cases, Guideline 10.11(B). in 36 Hofstra L. Rev. 677 (2008) [hereinafter
Supplementary Guidelines].

149. Wiggins v. Smith, 539 U.S. 510,524 (2003).

150. Supplementary Guidelines, supra note 148, at Guideline 10.11(C).

Haney, supra at 876 -877.

Mitigation trial practice and the legal and professional standards
that govern it have evolved significantly over the last several decades.
The constitutional doctrines that are now applied to capital mitigation
embody a clear legal and psychological rationale as well as a mandate to
properly investigate, analyze, and present existing mitigating evidence in
death penalty cases. The evolution of these legal and professional
standards has come about in part as a result of the increasingly
thoughtful and more elaborate judicial attention that has been given to
the nature of mitigation—what constitutes a reason for a sentence less
than death and why. These current standards and doctrines also
contemplate an approach to understanding the lives of capital defendants
that is fully consistent with the important scientific perspectives that
emerged over essentially the same time period. Capital jurors are entitled
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to the best psychological insights with which to understand a capital
defendant's past and present behavior, and this includes understanding
the critical role played by social history and current circumstances in
shaping his actions. The Supplementary Guidelines appropriately codify
a set of prevailing practices and standards that are designed to insure that
this occurs.

Haney, supra at 882.

It is submitted that the State should be supporting the Defense request herein so that it cannot
be later claimed that the Defense was somehow neglectful or derelict, or merely ineffective in fulfilling
the duties, responsibilities and obligations it owed to the capital defendant or that the deciding

prosecutor somehow rushed to judgment without having all mitigation evidence made available to her
or him. The mistrust of the State with the Defense request for time is misplaced in this instance.
Rather than having to defend either of these positions at a later date, the State should support the
defense request for more time. What is the downside to the state in doing so?.

IV. PRAYER FOR RELIEF:

Given the gravity of charges and penalty pending against Brent Luyster as a capital

defendant, the duties, responsibilities, and obligations imposed upon capital defense counsel in

assuming such a case, the acknowledgement of the imperative nature of those duties, responsibilities

and obligations by the state and national courts, the fact that the request for the continuance comes

from the capital defendant through counsel with appropriate waiver of time, the fact that defense

counsel has established good cause to request this continuance and the fact that there is no other

vehicle for the capital defendant to seek relief except by request for the time and resources to allow

the capital defense team to fulfill the duties, responsibilities, and obligations to the client, this Court

should find that good cause has been shown within the meaning of RCW 10.95.040 to continue

arraignment herein to a date certain not less than 30 days from today. The Defense respectfully

requests this Court to continue the arraignment of Brent Ward Luyster until or about September 1,

2016, or such other time as may be appropriate under the law and facts of this case, and for whatever

other relief this Court deems just and equitable under the facts and circumstances herein.

Repectfully Submitted:
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J. R. Yoseph, WSBA 8627
Capital Defense Counsel for Brent Ward Luyster

Still tinkering with the machinery of death to this day.

DEFENSE MOTION:
CONTINUE ARRAIGNMENT

15 J. R. YOSEPH, WSBA 8627
Attorney for Brent Ward Luyster
360-450-1908 /jryoseph@jryoseph.com


