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F I L E D
AUG 01 2016

Scott G. Weber, Clerk, Clark Co.

IN THE SUPERIOR COURT OF WASHINGTON FOR CLARK COUNTY

STATE OF WASHINGTON,

Plaintiff,

vs.

BRENT WARD LUYSTER,

Defendant

No. : 16-1-01503-4
DEFENSE MEMORANDUM RE:

HEIGHTENED STANDARDS OF
SCRUTINY AND RELIABILITY

COMES now BRENT WARD LUYSTER, through counsel J. R. YOSEPH, and serves

this Memorandum and Notice of a heightened standard of due process and reliability that

attaches in those cases in which the death penalty is a potential sanction sought by the

State. Such heightened standards exist pursuant to the Eighth and Fourteenth Amendments

to the United States Constitution and Article I, Sections 3,12, 22, 32 of the Washington State

Constitution.

Since Furman v. Georgia. 408 U.S. 238, 92 S.Ct. 2726, 33 L.Ed.2d 346, (1972),

every supreme court justice, including every current supreme court justice, excepting
recent appointments, has written or joined in at least one opinion enforcing the

proposition that because of its severity and irrevocability, the death penalty is

qualitatively different than any other punishment and criminal trials involving the
ultimate sanction, i.e., the death penalty, must be accompanied by heightened

standard of due process and reliability with commensurate procedural safeguards.

Concerning cases predating Furman v. Georgia, supra, see, generally: Reid v.
Convert. 354 U.S. 45, 46, 77 S.Ct. 1222, 1 LEd.2d 1148, (1957):
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"The taking of life is irrevocable. It is in capital cases especially that the
balance of conflicting interests must be weighted most heavily in favor of the
procedural safeguards of the Bill of Rights."

Concurring opinion by Frankfurter, J.);
Reid v. Convert. 354 U.S. 1, 77, 77 S.Ct. 1222,1 LEd.2d 1148 (1957):

"So far as capital cases are conceded, I think they stand on quite different
footing than other offenses. In such cases, the law is especially sensitive to demands
for that procedural fairness which inheres in a civilian trial where a judge and trier of
fact are not responsive to the command of the convening authority. I do not concede
that whatever process is 'due' an offender faced with a fine or a prison sentence
necessarily satisfies the requirements of the constitution in a capital case. The
distinction is by no means novel nor is it negligible, being literally that between life and
death."

Concurring opinion by Harlan, J.

McElrov v. United States. 361 U.S. 249, 255, 80 S.Ct. 311, 4 LEd.2d 288,292 (1960):
" I think this passes over too lightly the awesome finality of a capital case, a factor
which in other instances has been reflected both in the constitutional adjudications of
this court and in the special procedural safeguards which have been thrown around
those charged with such crimes."

Concurring and dissenting opinion of Harlan.J., joined by Frankfurter, J.

For post Furman v. Georgia cases, see, generally: Greg v. Georgia. 428 U.S.

153, 187, 96 S.Ct. 2909, 49 L.Ed.2d 859 (1976):

"There is no question that death as a punishment is unique in its severity and
irrevocability. When a defendant's life is at stake, the court has been particularly
sensitive to insure that every procedural safeguard is observed."),

Opinion of Stewart, Powell, and Stevens, J.J.;

Woodson v. North Carolina. 428 U.S. 280, 305, 96 S.Ct.2978, 49 LEd.2d 944, (1976):

"Because of the qualitative difference between death and any other punishment, there
is a corresponding difference in the need for reliability in the determination that death
is the appropriate punishment in a specific case;"),

Opinion of Stewart, Powell, and Stevens, J.J.;

Gardner v.Florida. 430 U.S. 349, 357-358, (1977):
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"Death is a different kind of punishment from any other which may be imposed in this
country. From the point of view of the defendant, it is both different in its severity and
its finality. From the point of view of society, the action of the sovereign in taking the
life of one of its citizens also differs dramatically from any other legitimate state action."

Lockett v. Ohio. 438 U.S. 586,605, 8 S.Ct. 2954, 57 LEd.2d 973, (1978):
" Given that the imposition of death by public authority is so profoundly different from
all other penalties, we cannot avoid the conclusion that an individualized decision is
essential in capital cases."; .... 'The penalty of death is qualitatively different from any
other sentence."; (Plurality opinion);

Beck V.Alabama. 447 U.S. 625, 637, 100 S.Ct. 2382, 65 LEd.2d 392, (1980):

"Death is a different kind of punishment from any other which may be imposed in this
country."

Godfrey v. Georgia. 446 U.S. 420, 427,100 S.Ct. 1759, 64 LEd.2d 398, (1980):

The uniqueness of the penalty of death requires that the sentenced discretion be
guided by clear and objective standards, that provide specific and detailed guidance
for imposing the death sentence."

Zant v. Stephens. 426 U.S. 862, 884-885, 103 S.Ct. 2733, 77 L.Ed.2d 235 (1983):

Because there is a qualitative difference between death and any other permissible
form of punishment, there is a corresponding difference in the need for reliability in the
determination that death is the appropriate punishment in a specific case."; (Citation to
Woodson v. North Carolina): "It is of vital importance to the defendant and to the
community that any decision to impose the death sentence be, and appear to be,
based on reason rather than caprice or emotion."; (citation to Gardener v. Florida):
Thus, although not every imperfection in the deliberative process is sufficient, even in
a capital case, to set aside a state court judgement, the severity of the sentence
mandates careful scrutiny in the review of any colorable claim of error."

Spaziano v. Florida. 468 U.S. 447, 104 S.Ct. 3154, 3167, 82 L.Ed.2d 340, (1984)

"In the twelve years since Furman v. Georgia. ...every member of this court has written
or joined at least one opinion endorsing the proposition that because of its severity and
irrevocability, the death penalty is qualitatively different from any other punishment,
and hence must be accompanied by unique safeguards to ensure that it is a justified
response to a given offense."

Tumerv. Murray. 476 U.S. 28, 35, 106 S.Ct. 1683, 90 LEd.2d 27 (1986):
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'The court, as well as separate opinions of majority of individual justices, has
recognized that the qualitative difference of death from all other punishments requires
a correspondingly greater degree of scrutiny of the capital sentencing determination,"
quoting California v. Ramos. 463 U.S. 992, 998-999, (1983), plurality opinion).

Ford v. Wainwrioht. 477 U.S. 399,411,106 S.Ct. 2595, 91 LEd.2d 335, (1986):

"In capital proceedings generally this court has demanded that fact finding procedures
aspire to a heightened standard of reliability. This special concern is a natural
consequence of the knowledge that execution is the most irremediable and
unfathomable of penalties; that death is different.").

Booth v. Maryland. 482 U.S. 496, 107 S.Ct. 2529, 96 LEd.2d 440, 452, fn. 12, (1987):

Our decision today is guarded by the fact that death is a punishment different from any
other sanctions and that therefore the considerations that inform the sentencing
decision may be different than those that might be relevant to other liability or
punishment to determinations."

Mills v. Maryland. 486 U.S. 1860,108 S.Ct. 1860,100 LEd.2d 384, 399 (1989):

'The decision to exercise the power of the state to execute a defendant is unlike any
other decision citizens are called upon to make. Evolving standards of societal
decency have imposed a correspondingly high requirement of reliability on the
determination that death is the appropriate penalty in a particular case."

Thompson v. Oklahoma. 108 S.Ct. 2687, 101 LEd.2d 702, 733 (1988):

"Under the Eighth Amendment, the death penalty has been treated differently from all
other punishments."; Concurring opinion of Conner, J.

In the case of Murray v. Giarrantano. 109 S.Ct. 2765 (1989), the United States

Supreme Court stated:
We have recognized on more than one occasion
that the constitution places special constraints on
the procedures used to convict an accused in a
capital offense and sentence him to death. The
finality of the death penalty requires "a greater
degree of reliability" when it is imposed.

109 S.Ct. at 2769-2770.

Wherefore, BRENT WARD LUYSTER prays and requests that this Court keep in mind
these principles which have been repeatedly restated, and that this Court apply heightened

D E F E N S E M E M O : - 4 J . R . Y O S E P H , W S B A 8 6 2 7
HEIGHTENED SCRUTINY AND RELIABILITY 360-450-1908 / jryoseph@jryoseph.com



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

scrutiny on all issues placed before it during the pendency of this case.

Dated this

J. R. YOSEPH, WSBA 8627
Attorney for the BRENT WARD LUYSTER
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